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1 I ntroduction/background

The legislative proposal on work-life balance fargnts and carers was included in tBeR
Subsidiarity Work Programme 2017.

Therefore, theSubsidiarity Expert Group1 was asked to contribute to the subsidiarity and
proportionality analysis of relevant aspects of pheposals. The consultation ran from 20 June 2017
to 7 July 2017 and received a one contribution frorBritish respondent. The report at hand is
synthesis and analysis of the contribution to cliasan and the contributions by national parliatsen
and regional parliaments.

The Early Warning System (EWS) deadline is 28 JR@&7. Four reasoned opinions of national
parliaments/chambers thereof have yet been publishePEX: Polish Senate, Polish Sejm, Dutch
Senate and Dutch House of Representatives conclidédhe proposal did not comply with the
subsidiarity principle. Italian Senate and Romar@&ramber of Deputies have sent their contributions
in the framework of political dialogue; both havetnraised any issues of subsidiarity or
proportionality. The third contribution in the framvork of the political dialogue was submitted bg th
Danish Parliament, where the majority believed thatextension of existing rights must be adopted
on the basis of an agreement between the partifseifMember State; they emphasized a role of
social partners in this area as well. The Joint @ittee for EU Affairs of Spanish Parliament, then,
adopted a Resolution attesting the compliance thighprinciple of subsidiarity.

Four positions have been submitted on REGPEMvo of them — by the Legislative Assembly of
Emilia-Romagna and by the Legislative Assembly o&rbhe — attesting to compliance with
subsidiarity and proportionality principles and tetners, a position by the Upper Austria Parliament
and a joint position by the Austrian regional goweents, raising subsidiarity and proportionality
issues.

The following report and any additional informatiowill be forwarded toMs Nathalie
Sarrabezolles (FR/PES), rapporteur of the relevant CoR opinion, for hortdke into account for the
drafting of her opinion, particularly for thassessment of compliance with the principles of
subsidiarity and proportionality.

Rule 55.2 of the Rules of Procedure of the CoRifipsthe following:

" Committee opinions on proposals for legislative @gh areas not falling within the Union's
exclusive field of competence shall express a viswthe proposal's compliance with the principles
of subsidiarity and proportionality."

Consequently, the draft opinion will have to contsiich an assessment.

The CoR Subsidiarity Expert Group currently in@edl3 members from institutions that are memberthefSubsidiarity
Monitoring Network.

http://www.ipex.eu/IPEXL-WEB/dossier/document/ COMZ0253.do

http://portal.cor.europa.eu/subsidiarity/Pages/duenidetails.aspx?docnum=253&docyear=2017&docpart4CO
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2. Synthesisand analysis of contributions and parliamentary decisions

21 Legal basis

The provisions in the proposal for the directive drased on Article 153 of the Treaty on the
Functioning of the European Union (TFEU). Socidigois an area in which competences are shared

between the European Union and the Member Statésttensubsidiarity principle applies for
legislative EU action in this field. Article 153(®) TFEU establishes that "(@)this end, the
European Parliament and the Council: (...) (b) mapidin the fields referred to in paragraph 1
to (i), by means of directives, minimum requireradot gradual implementation, having regard

a)
to

the conditions and technical rules obtaining in leat the Member States. Such directives shall avoid

imposing administrative, financial and legal cométits in a way which would hold back the creat
and development of small and medium-sized undegsaki

on

Article 153 empowers the European Parliament aadXbuncil to adopt minimum requirements

in the field of equality between men and women wébard to labour market opportunities 3
treatment at work.

ind

The Parliament of Upper Austria submitted a posito REGPEX, stating that the proposal contains

detailed provisions which go beyond the minimunmuietggements, thus beyond the legal basis. A
in combination with Art.8 is considered as problémaas according to provision in Art. 8brkers
exercising the rights to leave referred to in Aldid, 5 or 6 will receive a payment or an adequ
allowance at least equivalent to what the workemagyned would receive in case of sick |¢aVdis
provision is quite detailed and would impose a bardn State and businesses. Provisions of Art
combination with Art.8 would clash with the Austritaw granting for a parental leave up to twe|
months thus, longer than proposed four months,pbyed less than "the worker concerned wdg
receive in case of sick leave". Furthermore, aglproatic and going beyond coordination 38
support to MS is deemed to be a provision of Anr@viding for a "right to time off from work o
grounds of force majeure”. The provisons in Artot?protection from dismissal and burden of pr
for the employers is also considered as going betylo@ minimum requierements.

According to the respondent to consultation, Aetitb3 does not fully correspond to the conten
the proposal as the Commission intends to raisejusbto complement, social standards across
EU.

SUGGESTION FOR THE DRAFT OPINION
The rapporteur might wish to comment on the refatietween the competence given by the I¢
basis and the measures proposed.

22 Subsidiarity®

Regarding the formal aspects of subsidiarity, #gislative proposal contains a justification in
respective exploratory memorandum. The Commisdiates that éxisting legislative measures a
not sufficient to address the challenges of comlgimroperly work and family obligations in today
economic and social environments and ensuring égubétween men and women with regard
labour market opportunities and treatment at woatkd that the modernisation of the existing leg
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Art.5 (3) TEU: "Under the principle of subsidiatiin areas which do not fall within its exclusigempetence, the Union shall
act only if and in so far as the objectives of pneposed action cannot be sufficiently achievedheyMember States, either at

central level or at regional and local level, bah rather, by reason of the scale or effects efpite successoposed action,
better achieved at Union level."
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framework aiming at providing common minimum stadddor work-life balance policies can on
be achieved by EU-level action rather than by tidhidual Member States aldh&’he Commission
emphasises that only EU level action would enswsnton minimum standards whichare
particularly relevant in the context of free movetnef workers and the freedom of providing servi
in the EU Internal Markeét

In their reasoned opinions, the national parliametated that the Commission had not sufficie
justified the assertion that the objectives of fineposed directive could be better achieved at
level (Polish Sejm), and that the proposed measuoesdd excessively interfere with the legal syst
of Member States without taking into account naldagislation and solutions that aimed to achi
the same purpose, thus interfering with the privaatd family life of citizens (Polish Senate). T
Dutch Senate stated that the proposal did not tefartransnational problem or an issue that cq
not be resolved by Member States (Dutch Senatéliangdhe Dutch House of Representatives nor
Dutch Senate could see a clear benefit to starslagdregulations on work-life balance acrg
Member States, as these were primarily a matterighte choice and (where necessary) natig
policy. Both criteria of the subsidiarity test —-ceesity and added value of EU action — were thezg
called into question by the national parliaments.

Two positions submitted on REGPEX raise subsidiasgues. The Parliament of Upper Austria is
the opinion that existing national measures andngements in place are sufficient to achieve
intended objectives and that the proposed measweesot necessary. A joint position submitted
the Austrian regional governments also highlightst hational measures are sufficient to achieve
intended objectives.

Two further positions — by the the Legislative Asfdy of Emilia-Romagna and Legislati
Assembly of Marche attest to compliance with thiesgtiarity principle. The Legislative Assembly
Emilia-Romagna welcomes the aim of the proposadieve work-life balance and ensure equg
between men and women with regard to labour maneortunities and treatment at work noting t
to make these measures effective it is essentithdm to be accompagnied by policies aime(
promoting cultural change in the entire societygiiative Assembly of Marche also welcomes
proposed measusres and suggests to promote measwgegport of the so - called "conciliatig
culture" also within the framework of the seconda&gucation programs in order to raise

awareness of young people.

According to the respondent to consultation, then@ission suggests in the Proposal to introd
new legal rights that stipulate pay for those &dito the mentioned leave, where the Commis
has no competence (principle of Conferral). It &ppehat the attempt at U level to set a minim
sick pay level goes beyond minimum requirements tand could be considered as a breach of
subsidiarity principle.

SUGGESTION FOR THE DRAFT OPINION
The rapporteur might wish to highlight the needodter justify the proposed measures in term
subsidiarity.
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23 Proportionality5

Regarding the formal aspects of proportionality gnoposal contains a justification concerning |the
suitability and appropriateness of EU action in tespective exploratory memorandum. The Palish
Senate and the Polish Sejm have pointed out ti#figation lacks a detailed statement allowing to
appraise compliance with subsidiarity and in patéic with proportionality principle. The proposed
measures are considered as exceeding what is apcéssichieve the objectives and does not regpect
sufficiently national legislation and establisheational arrangements. The Polish Senate pointed out
that proposed measures might entail high costsdbonal budget and employers.
The rapporteur might want to explore if the measymposed do not impose any disproportionate
cost to local and regional authorities.

In the Explanatory Memorandum, the Commission mtesithe following justification in terms of
proportionality:
"Union action leaves as much scope for individuall aational decisions as possible, whilst still
achieving the objectives of increasing female labmarket participation and gender equality. The
principle of proportionality is observed considagithe size and nature of identified probléms

The Polish Senate and the Polish Sejm have poiatgdthat the justification lacks a detailed
statement enabling compliance with proportionglitinciple to be assessed. The proposed meagsures
are deemed to exceed that which is necessary tevacthe objectives and do not sufficiently respect

national legislation and established national ayeaments. The Polish Senate observed thaf the
proposed measures might entail high costs for natioudget and employers.

Two positions submitted on REGPEX — by the Parliatmef Upper Austria and a joint position
submitted by the Austrian regional governmentsiseraroportionality issues and point in particylar
that the measures proposed would limit the roorm&dional decision in order to achieve the intended
objectives and even limit individual choises. Thregpsed measures are considered being beyond
what is necessary to achieve the intended objectiFarthermore, according to a joint position
submitted by the Austrian regional governments;aih not be excluded that implementing of the
proposed measures would entail financial and aditnative costs for SMEs and LRAs.

Two other positions — by the the Legislative Assbndd Emilia-Romagna and by the Legislatiye
Assembly of Marche — have not raised any issue reigilard to proportionality.

According to the respondent to consultation, camiogr proportionality a priority should be given to
better and correct implementation of existing legisn, supplemented by non-legislative means such
as sharing of best practice, capacity-building mess guidance for all levels of government and
awareness-raising actions than going throughialégiye route.
Research indicates that implementation and enfaeoewt existing social legislation is uneven acrpss

The proportionality principle (Article 5.4 TEU)igulates that the content and form of EU actionlishat exceed what is
necessary to achieve the objectives of the Tigdtie. the means proposed by the EU must bebsuiigmd appropriate.
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Member States. Fundamentally, the respondent atb@far objectives to be designed and develdped
in partnership with local and regional government #s partners.

SUGGESTION FOR THE DRAFT OPINION
The rapporteur may wish to explore whether nonslagive means would be more appropriate pnd
effective than legislative ones, and also wheterrtieasures proposed impose a disproportionate cost
upon local and regional authorities The proposghialso be discussed in light of the Commission's
commitment to Better Regulation.

3. Additional information

For the obligatory assessment of compliance wighpthinciples of subsidiarity and proportionality in
the draft opinion - as required by the rule 55.2h&f RoP -, the rapporteur might wish to refethi
arguments highlighted above.

The Subsidiarity team (in the CIVEX commission s¢&riat) is at the disposal of the rapporteur in
case of any inquiries and can be contacted vialatsubsidiarity@cor.europa.eu




