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Part | : SUMMARY OF MAIN RESULTS

The consultation oRurther measures (3rd package) to support the @peatf the electricity and gas
internal market was launched on 19 September and ran until 23 iNbge 2007.

Participants were asked to prepare on the basieedfubsidiarity/proportionality protocol an anadys
of the EC legislative documents submitted for cétasion.

Participants in the consultation

Five regional parliamen?tsand five regional governmeﬁtmok part in the consultation. A further

contribution is expected from the French Senatee Gbntributions to the consultation show that
various political and administrative actors at oegil level were involved in the analysis of the EC
documents. Meetings were organised within the érsork of the consultation and in-depth political
discussions and exchanges of views on the Europeanyy policy took place at the political level in
partner organisations.

MAIN RESULTS OF THE CONSULTATION

Part Il contains a more detailed and wide-rangiogpant. The full contributions of partners can be
accessed via the subsidiarity monitoring netwotkp(Hsubsidiarity.cor.europa.eu/)

Legal basis and competence allocation

Most of the partners feel that the European Comaniskas chosen the correct legal basis for the
proposed measures. While the current Treaties tipnowide specific legal bases for energy policy,
the European Union has previously based its ldagislgroposals for the internal energy market on
Article 95 TEC and proposals for other energy-egldassues on Article 308 TEC.

The partners agree that the responsibility for gyerolicy and trans-European networks is shared
between the Community and the Member States amdtttezefore, the principles of subsidiarity and
proportionality apply. However, they recall thatden the current Treatié'snly the internal market
for energy is a shared Community power, whereasggngolicy as such is exclusive to the Member
States".

! Proposal for a Directive of the European Parlianaemnt of the Council amending Directive 2003/54/E@aerning common rules for the
internal market in electricity — COM(2007) 528; posal for a Regulation of the European Parliamemnt af the Council amending
Regulation (EC) No 1228/2003 on conditions for asc& the network for cross-border exchanges intredégy — COM(2007) 531;
Proposal for a Directive of the European Parlianaard of the Council amending Directive 2003/55/E@aerning common rules for the
internal market in natural gas — COM(2007) 529;peeal for a Regulation of the European Parliamet af the Council amending
Regulation (EC) No 1775/2005 on conditions for asce the natural gas transmission networks — COBKR 532; Proposal for a
Regulation of the European Parliament and of thenCib establishing an Agency for the CooperatiorEnérgy Regulators — COM(2007)
530

2 parliament of the Brussels-Capital Region, Lowexdy State Parliament, Basque Autonomous Parlign@ate Parliament of
Vorarlberg, State Parliament of Carinthia

% Bavarian State Governme@overnment of the State of HessBasque Government, Regional Government of the Azdxestrian State
Governors' Conference
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Moreover, some partners think that the Europeanr@igsion failed to take into account Article 299
(2) TEC ,as energy policy has to give consideration to fhexial characteristics and constraints of
outermost regions. Other partners claim that_then@ission failed to correctly apply Article 295

TEC on the systems of property ownership in its diedislation on "ownership unbundling” (see
below).

Compliance with Subsidiarity: Targeted assistanceersus new legislation

While the Commission justifies Community actiondipphasising that the process of liberalising the
electricity and gas market is far from complete strmartners feel that the Commission proposals go
too far. The majority of partners point out thataseres were taken in this field in 2003 and that it
would be more useful to better enforce the curtegal framework than create a new legislative

framework.

Member States and their regions should have besm gidequate time to correctly implement EU
legislation and the Community should now aim teedirtargeted assistance at those Member States
and regions that have not yet fully transposedettisting legislation. This targeted assistance khou
also take into account the specific features oforegand in particular the micro isolated networks
(islands, remote rural areas, mountain areas etc.)

Compliance with Subsidiarity: Unbundling

With its proposals for unbundling, the Commissiomsato effectively separate electricity and gas
transmission from supply and generation activitd#ile a minority of the partners agrees that
Community action presents an added value by coatidgp Member States' actions, others consider
that the lack of Community action would not cortflidith the requirements of the Treaty and that it
would therefore not be necessary or beneficial.

These partners also underline that the Commissam ot presented any adequate qualitative or
guantitative proof based on clear economic indisatbat there is a need for "forced" ownership
unbundling.

Furthermore, three Partners consider that forcecdheeship unbundling and the creation of
independent system operators would conflict with fight of Member States to govern their system
of property ownership (Article 295 TEC).

Partners who oppose the forced ownership unbundlgrge that the proposals limit the scope of
national decisions and do not respect existingonati arrangements which are working effectively
and would therefore be in conflict with Article T the Protocol on Subsidiarity and Proportionality.
The proposals would therefore imply an unjustifidft of existing national/regional competences to
the European level.
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The partners also raise the argument that the Cssioni proposal fails to take action in order to
preserve services of general interest in the féldnergy. In that connection other partners umukerl
that there are territories/regions that cannot beafull brunt of liberalisation policy.

Compliance with Subsidiarity : National Regulatory Authorities and the European
Agency

The Commission suggests reinforcing national regonfaauthorities, setting up an independent
mechanism for regulators to cooperate and to tekesins and establishing an independent Agency
for the Cooperation of Energy Regulators.

In accordance with the CoR position taken in Sebmrﬁoof the partners almost unanimously reject
the idea of setting up the European agency anddmmthat this proposal is not justified as regards
the division of responsibilities in regulating tlemergy marketsThe idea of setting up a new
administrative structure is considered unnecesmadybureaucratic as many partners feel that nationa
regulators are capable of achieving the objectipeyposed by the Commission. Some partners
underline that the Commission has not proved thiatieg cooperation within ERGEG is inefficient
and that it should therefore continue.

Many partners feel that even though in general Conity action is necessary, the specific features
of the different Member States and their regiormughhave been taken into consideration in order to
make the proposals more targeted. According to Suarmers, the proposals relating to the creation
of a single independent national regulator wouldflaet with the constitutional and legal system of
their Member States and would meet with opposifiom these countries.

These partners also criticise the detailed desonipdf the tasks and organisation of the national
regulatory authority in the legislative proposahigh they regard, from a subsidiarity point of view
as going too farsince the organisation of their administrative ctites remains an exclusive
competence of Member States.

It is also pointed out that Community action shdutdimited to the institutional control of the egg
markets by the European Commission (within the éaork of competition law) and that this control
should take place only when there is a transndtiseae of gas or electricity but without interfegi

in the national distribution. The partners consitert the Commission has not taken proper account
of the established role of the national regulatmd many partners suggest that the Commission's
proposals should aim to strengthen their cooperadind their relations with the Commission rather
that create a new agency.

Furthermore, it is stressed that the creation ofea agency would not solve problems that the
Commission wants to tackle by putting forward thieposal. Partners also ask why the Community,
whose aim is overall deregulation, is proposingdreation of this agency which would clearly lead
to more bureaucracy and result in financial and iaiditnative costs for all actors involved (the

Community, national governments, local and regi@uahorities, economic operators and citizens).

4 CdR 111/2007 fin



Compliance with Subsidiarity: More cooperation between Transmission System Operators —
Commission Guidelines

The Commission is proposing new legislation to faliee the cooperation between transmission
network operators. Many partners feel that thetexjsstructures are sufficient for achieving the
Commission's objectives

It is also underlined that the Community's prioritigould be to increase the interconnection and
interoperability of national networks. At the satmae, sufficient scope for action should be left to
Member States. Furthermore, many partners feelsiiae guidance from the Community would be
enough and thus also oppose the idea of giving Geenmission the right to set binding
implementation guidelines.

Partners emphasise the regional aspect of enenggrniission by stating that there is no doubt tieat t
cooperation of transmission system operators oarafean level must be complemented at regional
level, in order to ensure real practical progreag®timum network management and appropriate
investment planning and delivery. The regulatoaynfework should promote, coordinate and develop
regional initiatives between transmission systemraiprs and regulatory authorities.

Compliance with the Proportionality principle

One partner, who in general does not see majorlgrab as regards subsidiarity, nevertheless
believes that the proposed legislation goes toatfiar suggests that the Community should only give
"some guidance" and therefore opt for a framewandctive which would leave Member States more
scope for action.

Evaluation of the preparation for the leqislative poposals

The Commission has presented an impact analysspport the legislative proposals. All partners
agree that the assessment is insufficient andttbampletely omits the regional and local dimensio
Partners are of the opinion that the Commissioncbasiderably diminished the quality and clarity of
its own proposals by not addressing the local agibnal dimension at all. Indeed, in many Member
States regional and local authorities are the ipalilevels that effectively transpose and implemen
European legislation.

Several partners doubt that the conclusions ofctimsultation on the*lenergy package have been
properly taken into account by the European Comioniss

Several partners failed to find the text on thevi&bsite and those who retrieved it found it difficu
to read and understand.
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PART I|l: Subsidiarity/Proportionality Analysis: Res ults of the Test

This part contains a summary of the comments oflibienetwork partners on the 5 consultation
documents. The full contributions can be accessied the subsidiarity monitoring network
(http://subsidiarity.cor.europa.eu)

Leqislative proposals reqgarding electricity

l. Proposal for a Directive of the European Parliamentand of the Council amending
Directive 2003/54/EC concerning common rules for # internal market in electricity —
COM(2007)528

This proposal sets out legislation seeking to fafhen up the EU electricity market.

1. Legal basis (questions 1 and 2 of the analysih g

As there is no specific legal basis for energygpoin the EC Treaty, partners mention differentleg
bases. All of them agree that measures to liberdhe different national and the European energy
markets are a competence shared between the Ear@meamunity and the Member States. Some
partners, however, draw attention to the fact seatral of the proposed measures would have to take
into account other articles than those relevanth# establishment and functioning of the internal
market.

According toArticle 3(1)(u) TEC, action by the Community comprisigeasures in the spheres of
energy (...)"andparagraph (o) of the same article states that action by the Conityn comprises
“encouragement for the establishment and developofdérans-European networks"

Most partner® consider the proposals to be based Amicle 95 TEC, which concerns the
establishment and functioning of the internal mark&éey underline that the Directive refers also to
both section 2 of Article 47 TEC concerning theiigkup and pursuit of activities as self-employed
persons within the framework of the right of edktibhent, and to Article 55 TEC concerning
services.

The Regional Government of theAzores mentionsArticles 154 and 155 TEGC on Trans-European
networks, and insists thatth& main action of the Community should be to iasee the
interconnection and interoperability of nationaltwerks, as well as the access to this netiwork
Therefore enough scope for action should be lefémber States. In addition this partner deplores
the fact that Article 299(2) TEC has not been taken accounf The partner believes that the
proposal does not consider tH#tere is a need to connect the insular and outatnregions to

® See contribution of Brussels Parliament.

® See contributions of Hessische Staatskanzlei, Baggpvernment, Basque Parliament, Bayerische &a#sung, Karntner Landtag,
Landeshauptleutekonferenz and Voralberger Landtag.

" The article states that the European Communityl sttlipt specific measures aimed in particular ginta down the conditions of
application of the present Treaty to the outernregfions (French overseas departments, Azores, kéaded the Canary Islands),
including common policies. The Community will do seithout undermining the integrity and the coherrof the Community legal
order, including the internal market and commorigpes".



-7 -

central regions of the Communityl'he proposal for a Directive amends Directive 2608C. The
partner stresses that when amending the 2003 Dreedhe Commission should have taken into
account its Decision 2004/920/CE derogating sonnts ud Directive 2003/54/EC for the Azores.

The Karntner Landtag, the Vorarlberger Landtag and the Landeshauptleutekonferenz
representing the 9 Austrian regionspoint out that the legislative proposals are inegal based on
the correct legal bases (Articles 47(2), 55 and BE). However, as regards "ownership unbundling”
and the creation of "independent system operatdmicle 295 TEC should be taken into
consideration. Article 295 TEC states thidtis treaty shall in no way prejudice the ruleshtember
States governing the system of property ownershipg.partners also deem that in not respecting this
Treaty article on ownership unbundling the Europ€ammunity would not respect the Protocol to
the European Convention for the Protection of HulRayhts and Fundamental Freedoms concerning
the protection of property.

The Basque Governmentfinds it regrettable that no mention was madeAdfcle 153 TEC on
consumer protection. The lack of a legal basisefwgrgy is emphasized by tBasque Parliament
and Government, which explain the changes foreseen in the Lisborafl. They will involve the
establishment of a more explicit legal basis fordpean energy policy (Article 176 A).

The aforementioned existing legal bases relatedtoss where the Community and its Member States
enjoy shared competenéeﬂ'herefore, both the principles of subsidiarityd ggroportionality are of
relevance.

In this context thé8asque Governmentstresses thabhly the internal market for energy is a shared
Community power, whereas energy policy as suckdlhigive to the Member State$he Regional
Government of the Azores also underlines that Member States are the comipetghority to
readjust their own national energy policies, takimg consideration their specific features.

2. Compliance with the subsidiarity principle (Qtiess 3 to 5)

2.1. Criteria of necessity and added value of tamRQunity action.

The Brussels Parliament, the Basque Governmeraind Parliament are of the opinion that the
current legislative proposals are necessary amald bring about a clarification and balancing of
the energy market, of supply and, in short, ofginer conditions and of the position of the user."
The Regional Government of theAzores believes that EU legislation would be necessarly bu
underlines that this should be restricted ¢mly some guidance from the Communhig Member
States need sufficient scope for action to restrecthe electric markets, something which could be
achieved only by national measures. This partnerefbre suggests restricting EU action to a
framework directive.

The Hessische Staatskanzleithe Bayerische Staatsregierung,the Karntner Landtag, the
Vorarlberger Landtag and theLandeshauptleutekonferenzpoint outthat measures were taken in

8 Brussels Parliament, Basque Government, Basquiaant, Azores Government, Hessische StaatskanBayerische Staatsregierung,
Karntner Landtag, Landeshauptleutekonferenz andlWerger Landtag.
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this field in 2003 and consider that it would beegsary and more useful to enforce the current lega
framework than to propose new EU legislation. Thineement of the existing legislation would be
sufficient to produce the needed added value aifgaan level.

Therefore th&Karntner Landtag, the Vorarlberger Landtag and theLandeshauptleutekonferenz
are also of the view that the lack of new Commuaittion would not conflict with the requirements
of the Treaty. Furthermore, they consider thatDivective goes too far, from the point of view of
subsidiarity, since the proper transposition okgng EU legislation and the cross-border coopenati
within the framework of ERGEG would be enough thiege the Treaty objectives.

These partners also underline a discrepancy bettieepresent Commission proposals and the EU's
overall deregulation efforts. They note that enowgbrdination fora already exist (e.g. Florence
Forum, Madrid Forum, the Pentalateral Energy Foamd ERGEG), where collaboration between
Member States in energy policy is efficient andlwedanized.

The Bayerische Staatsregierungand the Hessische Staatskanzleido not believe that the
Commission has sufficiently proved the necessityfofced ownership unbundling”. Neither would
the Directives present a convincing solution asardg the equal treatment of private and public
networks. Therefore the proposals are seen as essey and going too far.

Targeted assistance (Question 3.2.2)

Most partner% agree that even though European action is in gemercessary in this field, the
specific nature of the Member States should hawn m®nsidered in order to make the proposals
more focussed. Moreover, since legislation in tames field was approved by the Commission in
2003, Member States should have been given adetjuat@nd assistance to correctly implement it.

Therefore, several contributdfsshare the view that the Community should focusenwr directing
targeted assistance at those Member States thatioayet transposed the existing legislation and i
doing so should take duly into account the speaidittre of the regions.

On this point, theBayerische Staatsregierungand theRegional Government of theAzores come

up with an identical observation. They both mentibat the specific nature of micro—isolated
networks (islands, remote rural areas, mountaiasarehould have been taken into account by the
Commission. For such networks, which wodklfacto be unable to benefit from a common energy
market, compensatory measures should be proposgdirffeestments in renewable energies). The
European regulatory system would also have to iake consideration these specific regional
conditions.

® Vorarlberger Landtag, Kamtner Landtag, Landestiautekonferenz, Hessische Staatskanzlei, Azoree@ment, Brussels Parliament.
% voralberger Landtag, Hessische Staatskanzlei,é&zGovernment, Karntner Landtag and Landeshaugkienterenz.



2.2. Minimal Scope test

Considering that each Member State has its own ifgpefeatures and national or regional
arrangements, some partners have given exampleswthe present proposal would conflict with
their Member State's organization and/or theirllsgatem.

The Brussels Parliament, the Hessische Staatskanzleithe Bayerische Staatsregierung,the
Vorarlberger Landtag, the Landeshauptleutekonferenz, the Karntner Landtag and the
Government of the Azoresfind it regrettable that the Commission has natstdered/respected
national, regional and local specificities in pudtiforward this proposal. While the Azores finds it
regrettable that the specific features of regiorith Wegislative powers have not been taken into
account, Brussels, Hessen and Bavaria note thiagke srational regulatory authority per Member
State would conflict with the German and Belgianstdutional system (and undermine existing good
practices at regional level) which requires thesexice of more than one regulatory authority.

Hessen and Bavariaalso consider the proposal to be at odds withr tinégrnal legal system as it
prescribes a fully independent national regulatbictv would exempt regulatory authorities from the
normal legal control system (Rechtsaufsicht) whaglsts for every administration in Germany.

The parliaments of/orarlberg and Karnten as well as the Landeshauptlatekonferenz are also
afraid that the implementation of the proposal wlouhdermine existing good practice at regional
level in the area of regulating energy markets.

The Karntner Landtag, the Landeshauptleutekonferenz, the Voralberger Landtag, the
Government of the Azoresthe Hessische Staatskanzleind theBayerische Staastregierun@ggree
that the Directive limits the scope of national idems considerably, and are afraid that overly
prescriptive follow-up guidelines from the Commassi could entail an unjustified shift of
competences to the European le\®hvaria also draws attention to the possibility that vigls
implementing guidelines as foreseen in the Diregtihe competences of the European Parliament
and Council could be bypassed. (This would alsomtkat the CoR would be deprived of a say on
these guidelines.)

As regards strengthening the existing national leggry authorities, th8ayerische Staatsregierung
deems it unnecessary for the EU legislator to gigtiled instructions (new Chapter Vlla of the
Directive) on how to organise this authority. Thieuld interfere with the exclusive competence of
Member States to organise their own administraiuectures.

The Hessische Staatsregierungnsists that the EU legislative proposals shoudd linited to
guestions of transnational transport of electriaityl gas.
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2.3. Quality of the arguments provided (Question 6)

Most partners feel that the case made by the Cosionisor the compatibility of the proposed
measures with the subsidiarity principle is instiét-, inadequate or non-existént The Basque

Government and Parliament request that the Conwnisensure thaton future occasions the
arguments respond to specific data and are not lgiggneral statements”

Although Article 4 of the Protocol on the application of the principles of subsidiarand
proportionality stipulates thathe reasons for concluding that a Community obyectian be better
achieved bythe Community must be substantiated by qualitaiiyevherever possible, quantitative
indicators", several contributot& note that the Community proposal was not baseduamtitative
indicators.

The Hessische StaatskanzleandBrussels Parliamentconsider that the proposed Directives do not
sufficiently refer to the subsidiarity principleh&Bayerische Staatsregierungstates that in general
not enough arguments have been put forward by t¢men@ssion to prove that the goal of reinforcing
competition in the electricity market can be ackikvhrough this proposed legislation. There is
already legislation in this field and it is argubdt new legislation will only entail more bureaarcy.
Bavaria recognises, however, that the proposalpeplp explain the need for certain transnational
elements and the agency for the cooperation ofggrregulators.

The Regional Government of theAzores thinks that the proposals are in general adeqguatel
explained but insists that regional specific cands should have been taken into consideration when
developing and justifying the proposal.

The Karntner Landtag, Landeshauptleutekonferenz and Voalberger Landtag consider that by
not dealing with services of general interest, atenchange and sustainability, the proposed Diecti

is going in the wrong direction and gives the matke wrong focus.

3. Complying with the proportionality principle (@stions 7-12)

As the Bayerische Staatsregierungthe Hessische Staatskanzleithe Karntner Landtag, the
Vorarlberger Landtag and theLandeshauptleutekonferenzconsider the legislative proposal to be
unnecessary according to the subsidiarity principld think that existing EU legislation should be
better enforced by better targeted assistance, llbégve that there is no need for an analysis of
proportionality.

3.1 Effectiveness and Efficiency Test

" Hessische Staatskanzlei, Azores Government, BaymiStaatsregierung, Karntner Landtag, Landedeatgtonferenz and Voralberger
Landtag.

2 Basque Government and Parliament.

13 Brussels Parliament, Hessische Staatskanzlei.
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The Regional Government of theAzores points out that the Directive goes too far and tihat
objectives could be better achieved in another wajeed, Europe should only have giveertain
guidancé which should have been enough to accomplish titiined goal.

On the other hand, tHgasque Government and Parliamentagree that in general (despite the fact
that some aspects have not been appropriatelydsyesi) the measures are adequate and necessary to
meet the intended objectives. Thgasque Governmentmentions for example the functional
separation of transmission operators, the separafidistribution and supply activities in the emer
sectors, independence and cooperation of nationaérgge regulators, strengthening of
interconnections, improvements to infrastructuféeative development and transparency in relation
to energy transactions in national markets. ThdidPaent and Government, however, also identify
shortcomings. According to thenthé insufficient European mechanisms to ensuredéwvelopment

of interconnections or the absence of real comnemurity approacheshave not been sufficiently
considered in the proposed Directives.

3.2. Minimum Legal Constraint Test

Almost all partners14 agree with the choice of eeftive as instrument (although as it has beerdnote
above, not all partners share the view that nevglign in this field is necessary).

TheAzoresbelieves that a framework directive would haverbeeeferable and remarks thgtere is
not any explanation why other regulatory methodgehaot been selected"

The Bayerische Staatsregierunghinks that a Directive is not the simplest opteomd that it will
entail increased bureaucracy.

As already mentioned above a significant numbepaﬂtneré5 remark that the proposed binding
Commission guidelines to be introduced following thdoption of the Directive leave very little

scope for national action. This "guideline compe&ns therefore regarded as going too far .

3.3 Cost of implementing the proposal

Although the Commission makes no mention of thi;yuaber of partners pointed out that the
implementation of this legislation would place atra burden on Member States and on their local
and regional authorities.

The Brussels Parliament mentions the indirect additional burden for thebljmi social services
providing electricity to parts of the populationl@ss favourable circumstances.

The Bayerische Staatsregierungand theHessische Staatskanzlaiefer to the increased European
bureaucracy which would accompany the (legislativéechnical) changes in Member States, given

“Brussels Parliament, Karntner Landtag, Landesheutakonferenz, Voralberger Landtag, Bayerische tStgierung, Hessische
Staatskanzlei and Azores Government.
1 Bayersiche Staatsregierung, Hessische StaatskaK#eitner Landtag, Landeshauptleutekonferenz, Nlmeeger Landtag and Azores
Government.
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that the proposed Directives do not take into actdbe regional level and do not, for example,
respect the current structure of the regulatorji@ities in Germany.

The Azores Government and the Bayerische Staatsregierungunderline the costs for "small
markets" and find it regrettable that their specféatures have not been addressed in the proposed
Directives.

The Kéarntner Landtag, the Vorarlberger Landtag and theLandeshauptleutekonferenzbelieve
that the proposed legislation is not necessarytlaidtherefore all related burdens are unjustified

4, Preparations for the proposal for a recommenalaiiQuestions 13)

All partners agree that in future, the European @ission will have to give the regional dimension
greater consideration when drawing up its propogapecially in key policy fields such as energy.
Indeed, in not adequately addressing the local regibnal dimension the Commission itself is
undermining the quality and clarity of its own pospl on the third energy package. This can also be
interpreted as one very important reason for the fao very inadequate and incomplete
implementation of the current EU legislation in M@an States.

4.1 Consultation

Most partners refer to the consultation launched after the a@dapof the Communication onAh
Energy Policy forEurope" of January 2067 Nevertheless, partners primarily question whether
conclusions of the consultation have been takem actount and to what extent regional and local
authorities have participated. In this connectitre Niedersachsischer Landtagunderlines the
importance of regional and local levels since ithsese regions which effectively transpose and
implement European legislation. Finally, nearly|c;ﬂ:~irtner§8 deplore the fact that regional and local
aspects were not taken into consideration duriagtnsultation phase.

4.2 Impact assessment

An impact assessment has been carried out andpadsers were aware of this, although some of
thent® indicate that they have never seen it as it haseen forwarded by the CoR. References to
this study published on the European Commissiorsitelare seen as insufficient and a more public
dissemination would have been favoured byBhgssels Parliament.

The general concern of contributdtss that in the existing impact assessment locdl r@gional
aspects have not been addressed at all and thehtoational arrangements are not being respected.

16 Basque Government and Parliament, Bruxelles Paeli, Hessische Staatskanzlei, Karntner Landtaggéshauptleutekonferenz and
Voralberger Landtag.

CcoM (2007) 1

8 Basque Government and Parliament, Azores GovemnBayerische Staatsregierung, Hessische Staatskak&rntner Landtag,
Vorarlberger Landtag and Landeshauptleutekonferenz.

1% Bayerische Staatsregierung and Azores Government.

Hessische Staatskanzlei, Karntner Landtag, Landesleatekonferenz, Voralberger Landtag and AzoregeBment.
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In this regard, th&kegional Government of the Azoresleplores the fact that no consideration has
been given to Article 299 (2) TEC, which stres$ed the special characterises and constraintseof th
outermost regions should be taken into account®yegislation.

Il. Proposal for a Regulation of the European Parlament and of the Council amending
Regulation (EC) No 1228/2003 on conditions for aess to the network for cross-border
exchanges in electricity — COM(2007)531

This proposal seeks to formalise and increase owaiidn and cooperation between electricity
transmission systems operator§0's).

The summary for proposal COM (2007) 528 appliesatisitmutandis (Please see above). TThe
Hessische Staatskanzlei did not submit a specifityais for this proposal.

2. Compliance with the subsidiarity principle (gties 3 to 5)

2.1. Criteria of necessity and added value of them@unity action

The Karntner Landtag, the Vorarlberger Landtag and theLandeshauptleutekonferenzconsider
that the Regulation goes too far since existinglédiklation is being accurately transposed andseros
border cooperation within the framework of the Eagan Transmission System Operators (ETSO) is
working well and this should be enough to achidwe dbjectives. They think that Member States
have not been given enough time to implement Régnld228/2003/EC. In fact, it is mentioned that
in the current situation, further legislation cregta parallel structure at EU level would sigraintly
hinder ongoing cooperation within ETSO. Only if became evident and was proved that the
cooperation within ETSO is not effective, would reees at EU level be welcofite

On the other hand, theegional Government of theAzores believes that the lack of EU legislation
in this field could damage the interests of MemB&ates andvelcomes the establishment of The
European Network for Transmission System Operdtor&lectricity and in particular the proposed
procedure for the establishment of an annual wookiamme by this network, the harmonization of
technical and market codes and the close supemvidithe market operators by the Community.

2.2. Minimal Scope test

As with the other documents, there are concerrexrdaty the compatibility of the proposed measures
with established national arrangeme2r7rts.

TheBasque Governmentalthough not voicing any explicit concern on thatter, draws attention to

the regional dimension of TSO cooperation. It itssthat there is no doubt that the cooperation of
transmission system operators on a European lewsdt the complemented at a regional level, in
order to ensure real practical progress, optimunwoek management and appropriate investment

2L Karntner Landtag, Landeshauptleutekonferenz andierger Landtag.

2 For example Brussels Parliament.
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planning and delivery. The regulatory framework dopromote, coordinate and develop regional
initiatives between transmission system operatagsragulatory authorities

2.3. Quality of the arguments provided.

The Regional Government of theAzores thinks that for this legislative proposal the argunts
provided are adequate and cover both quantitatidegaalitative factors.

3. Complying with the proportionality principle (@stion 7-12)

3.1 Effectiveness and Efficiency Test

From the point of view of effectiveness, severaltlmr§3 think that the means employed by the
Commission to achieve the objective are not swétabld go beyond what is necessary.

The Landeshauptleutekonferenzand theVoralberger Landtag propose that it would have been
more effective and efficient to address TSO codperahrough'soft law measures".

The Regional Government of theAzores considers the measures proposed by the Regulation
suitable and appropriate, but at the same timerdsgshe proposed European Network of
Transmission Systems Operators to be too dependehe proposed Energy Regulators Agency.

M. Proposal for a Directive of the European Pariament and of the Council amending
Directive 2003/55/EC concerning common rules foihe internal market in natural gas —
COM(2007)529

This proposal sets out legislation seeking to fajen up the EU gas market.

The summary for proposal COM (2007) 528 appliesatisitnutandis (Please see above).

2. Compliance with the subsidiarity principle (Qtiess 3 to 5)

2.1. Criteria of necessity and added value of thef@unity action.

The Regional Government of theAzores believes that the lack of EU legislation in thisld could
damage the interests of Member Stdiags cautions at the same time thtte' form of action [...]
should emphasise the role of the Member Stategsehsis local and regional authorities

% Azores Government, Karntner Landtag, Landeshautgenferenz and Voralberger Landtag .
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2.3. Quality of the arguments provided (Question 6)

The Regional Government of the Azores recognises that qualitative arguments have been
mentioned, but it also notes tHam these arguments the advantages of greater Caritynaction
have been overrated".

3. Complying with the proportionality principle (@stions 7-12)

3.1 Effectiveness and Efficiency Test

From the point of view of effectiveness, most palmf'f1 think that the means employed by the
Commission to achieve the objective of an intermalrket in electricity are not suitable and go
beyond what is necessary.

The Regional Government of theAzores stresses that the work of national regulators Ishoot be
underestimated in its effectiveness and that mayer@unity action should be implemented only
when it has been proved necessary. More indepeaddmould be given to the national regulators.

(\VA Proposal for a Regulation of the European Paihment and of the Council amending
Regulation (EC) No 1775/2005 on conditions for aess to the natural gas transmission
networks — COM(2007)532

This proposal sets out legislation seeking to fafien up the EU gas market.

The summary for proposal COM (2007) 528 appliesatmitmutandis (Please see above) The
Hessische Staatskanzlei, Karntner Landtag, VomnggiseLandtag, and Landeshauptleutekonferenz
did not submit an analysis for this proposal.

2. Compliance with the subsidiarity principle (Qties 3 to 5)

2.1. Criteria of necessity and added value of tamRunity action.

The Regional Government of theAzores seems ready to accept more far-reaching EU lemislit
the field of the liberalisation of the gas markieart in the field of electricity and regards the EU
legislative proposal therefore as necessary.

2.2. Minimal Scope test

The Basque Governmentinsists that there is no doubt that the cooperation of transmissystem
operators on a European level must be complemesitex regional level, in order to ensure real
practical progress, optimum network managementapytopriate investment planning and delivery.

24 Azores Government, Karntner Landtag, Landeshaue#enferenz, Voralberger Landtag, Hessische $amattei and Bayerische
Staatsregierung.
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The regulatory framework should promote, coordinated develop regional initiatives between
transmission system operators and regulatory autiesy.

3. Complying with the proportionality principle (@stions 7 to 12)

The summary for proposal COM (2007) 528 appliesatisitnutandis and with the following changes
(Please see above)

3.1 Effectiveness and Efficiency Test

The Bayerische Staatsregierungjuestions the need to extend the regulation to semyments of the
energy market like the access to LNG terminalgldb draws attention to the question of whether
such a new regulation would in future act as andamtive for investment in infrastructure and
security of supply in the gas sector.

V. Proposal for a Regulation of the European Pariment and of the Council establishing
an Agency for the Cooperation of Energy Regulatorss COM(2007)530

This proposal seeks to establish a European regylatthority.

The summary for proposal COM (2007) 528 appliesatmitnutandis and with the following changes
(Please see above)

2. Compliance with the subsidiarity principle (Qtiess 3 to 5)

2.1. Criteria of necessity and added value of thmfunity action.

The BasqueGovernment and Parliamentand theBrussels Parliamentwelcome the Commission's
proposal and consider it necessary in order t@betiordinate the actions of Member States.
Following the logic of the arguments already sunimeat for document COM(2007)528, most
partner§ describe the legislative proposal for the creatibthe Agency as an infringement of the
subsidiarity principle. The legislative proposalulenot be necessary and would therefore go tao far
Hessenadds that the European Community legislator shoaolgd have something to say in relation to
the transport of energy but not regarding the g of the networks.

The Azores even points out thathle proposal for a European regulator is clearlyaggerated, and
also refers to the CoR position established ifGbR opinion on the energy package.

5 . . . ] u
Hessische Staatskanzlei, Bayerische Staatsregierd#tzores Government, Ké&rntner Landtag, Vorarlberdeandtag and
Landeshauptleutekonferenz.
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2.2. Minimal Scope test

The Hessische Staatskanzlainderlines that Community action should be limitedhe institutional
control of the energy markets via the European Cimsion. This control should take place only for
transnational issues of gas or electricity but adthinterfering in the national distribution.

TheKarntner Landtag, the Vorarlberger Landtag and theLandeshauptleutekonferenzare of the
opinion that the creation of a new Agency will remtlve any problems. They believe that only a
political consensus and reinforced cooperation eetwMember States could help to resolve existing
problems with the energy markets. Since this caer already exists within the ERGEG , and its
lack of efficiency has not been proved, they preposentinuing with this cooperation instead of
creating the agency proposed by the Commission.ciéation of the agency would be unnecessary
and therefore go too far.

TheBasque Government and the Basque Parliamergtgree with the proposal to create the agency.
They consider, however, that the Regulation wiloahffect the competences of the regions with
legislative powers. They therefore ask for direasbpmeration between the agency and the regional
authorities. (In order for the end user to be able to chooserthapplier, free competition must exist
and also be effective. For this reason cooperatidgth the authorities holding this power is needed,
which implies the possible participation of statedautonomous (regional) bodies depending on the
budgets existing in each caye.

2.3. Quality of the arguments provided (Question 6)

The Landeshauptleutekonferenzstates that the Commission is sending out mixgdads as, on the
one hand, it is pursuing the goal of deregulatighile on the other hand proposing the creation of
new agencies resulting in additional European huoeay.

3. Complying with the proportionality principle (@stion 7-12)

3.3 Cost of implementing the proposal
As most partner%6 guestion the need to establish an agency, theglsoeunited in their rejection of
the extra financial and administrative burdens wuasild entail.

% Bayerische Landesregierung, Hessische Staatskankmren Government, Kérntner Landtag, LandesHaufgkonferenz and
Vorarlberger Landtag.



